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REPORT AND RECOMMENDED DECISION?

This Socid Security Disability (“SSD”) apped raises the question whether the adminidrative law
judge properly determined the plaintiff’ sresidua functiond capacity and whether he properly evaluated the
plantiff’s credibility. 1 recommend that the commissioner’s decison be afirmed.

In accordance with the commissioner’s sequentia evaluation process, 20 C.F.R. § 404.1520;
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the adminidrative
law judge found, in relevant part, that the plaintiff suffered from coronary artery disease status post
myocardiad infarction, renal disease and obesity, impairmentsthat were severe but did not meet or medicaly

equd the dements of any impairment included in Appendix 1 to Subpart P, 20 C.F.R. Part 404 (the

! Thisaction is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has exhausted
his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to Local Rule
16.3(8)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he seeksreversal
of the commissioner’ s decision and to complete and file afact sheet available at the Clerk’s Office. Oral argument was
held before me on December 1, 2006 pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral argument
their respective positions with citations to relevant statutes, regulations, case authority and page references to the
(continued on next page)



“Ligings’), Aindings 3-4, Record at 17; thet the plaintiff’ salegationsabout hislimitationswereonly partidly
credible, Finding 5, id.; that the plaintiff retained the resdud functiona capacity to perform light exertiona
work with nor+exertiond limitations of dizziness andfatigue which diminish only somewhat hisoccupationa
base but till dlow for awide range of work-related activity, Finding 7,id.; that the plaintiff’ s past relevant
work as a production lineforeman did not require the performance of work-related activities precluded by
hisresdua functiond capacity and thus did not prevent him from performing that work, Findings 8-9, id.;
and that the plaintiff accordingly was not under adisability asthat termisdefined inthe Socia Security Act
at any time through the date of the decison, Finding 10, id. The Appeds Council declined to review the
decison, id. at 5-7, makingit thefina determination of the Commissoner, 20 C.F.R. § 404.981; Dupuisv.
Secretary of Health & Human Servs, 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

The adminigrative law judge in this case reached Step 4 of the sequentid process, & which stage
the claimant bearsthe burden of proof of demonstrating inability to return to past relevant work. 20 C.F.R.
88 404.1520(e), 416.920(e); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987). At this step the

commissoner must make findings of the plaintiff’ s RFC and the physical and mental demands of past work

administrative record.



and determine whether the plaintiff’s RFC would permit performance of that work. 20 C.F.R. 88
404.1520(e), 416.920(e); Socia Security Ruling 82-62, reprinted in West’s Social Security Reporting
Service Rulings 1975-1982 (“SSR 82-62"), at 813.
Discussion

The plaintiff contends that the adminidrative law judge’ s determination of his resdua functiond
capacity was “not set forth with sufficient specificity to enable the Court to determine whether [it i
supported by substantial evidence,” apparently because he did not properly evduate the plantiff's
credibility. Statement of Specific Errors (“Statement of Errors’) (Docket No. 10) at 7#13. The
adminigrative law judge found that “the claimant’s alegations regarding his limitations are only partially
credible for the reasons set forth in the body of the decison.” Record at 17. He also noted the factors
which an adminigrative law judge must condder in determining a clamant’s credibility. 1d. at 15. His
opinion contains the following discussion of credibility:

The clamant’ s testimony, statementsof record, and description of hislimitations
are only patidly credible in light of the medicd evidence and opinions of his
tresting and examining physicians. Theclaimant iscrediblein hisassertionthet he
uffers dizziness snce this is condstent with adverse sde effects from his
prescribed medications according to histresting physician. He hasagood work
record which aso supports his credibility. Also, hismedica treatment has been
consstent with his disease process. However, he is not credible in that stress
testing was within norma limits and there is no timely medica evidence that
contradictsthe opinion of Robert Hayes, D.O., themedica examiner a Disability
Determination Services (DDS), in his June 2004 RFC assessment contained in
Exhibit 6F. Dr. Hayes stated that the clamant retains the physicd RFC to
perform light exertiona work. He determined that the claimant can lift/carry 10
pounds frequently and 20 pounds occasionally, St up to 6 hours out of an 8-
hoursworkday, and stand/walk up to 6 hoursof an 8-hour workday. Dr. Hayes
said that hewould be restricted from any climbing of ladders, ropes, or scaffolds
due to his dizziness, and limited to occasiona stooping, kneding, crouching, or
crawling for the same reasons. He assessed that the claimant is also restricted
from exposure to respiratory irritants.



Id. at 16. The plaintiff contends, Statement of Errors at 13, that “the decison must bereversed” because
theadminidrativelaw judge did not discussthe plaintiff’ sactivitiesof daily living, about which heinquired at
the hearing, id. at 340-50, or the plaintiff’s subjective alegations of symptoms. The world of Socid
Security law is not so Smple, however.

Theplantiff doesnot identify thetestimony he offered about his symptomsthat would necessarily be
incongstent with the adminidrative law judge s concluson concerning his resdud functiond capacity. If
there was no such testimony, the failure todiscussthe plaintiff’ s subjective testimony about symptomswould
be harmless. The sameistrue of the evidence abouit the plaintiff’s activities of daily living.? Thiscourt will
not delve into the details of the adminigtrative record seeking connections between a clamant’s legd
argument and the evidence provided at the hearing before the administrative law judge. That work isto be
done by the plaintiff and/or his attorney. None of the case law cited by the plaintiff holds otherwise.

Thus, inQuigley v. Barnhart, 224 F.Supp.2d 357 (D. Mass. 2002),° theadminigtrativelaw judge
did not reved whether he had overlooked or consdered and disregarded “plainly relevant” medical
evidence, id. a 368. Tha is not the plaintiff's contention here. The court in Mendoza v. Apfel, 88
F.Supp.2d 1108, 1015 (C.D. Cd. 2000), did hold, as the plaintiff reports, that “[w]here the ALJ
improperly rgjects the damant’ stestimony regarding his limitations, and the claimant would be disabled if
his testimony were credited, that testimony is credited as a matter of law.” (Citations and interna
punctuation omitted.) However, even assuming that the First Circuit would adopt this sSandard — a

questionable assumption givenitsdistaste for awarding benefits rather than remanding to the commissioner

2 At oral argument, counsel for the plaintiff stated that the plaintiff’s testimony referred to constant shortness of breath
and inability to maintain any activity over a period of time and his very good work history, but she did not provide
specific citations to the administrative record in support of these assertions.

% This court expects a pinpoint citation whenever areported case is cited as authority.



for further proceedings, see Seavey v. Barnhart, 276 F.3d 1, 9-13 (1st Cir. 2001) — the plantiff must
first establish that histestimony wasimproperly rejected, and he has not done so here. Theadminidrative
law judge's consideration of the plaintiff’s credibility was sufficient under Frustaglia v. Secretary of
Health & Human Servs, 829 F.2d 192, 195 (1st Cir. 1987): the administrative law judge questioned the
plantiff about his daily activities and functiond redrictions,

he considered how the plaintiff’ s testimony fit in with the rest of the evidence, and he specifically relied on
medical evidence that supported his conclusions. While more express findings “ are preferable” nothing
more is required. 1d. Crain v. Callahan, 996 F. Supp. 1003, 1013 (D. Or. 1997), and Lester v.
Chater, 81 F.3d 821, 834 (9th Cir. 1995), the other two cases cited by the plaintiff for the proposition that
improperly reected testimony of aclaimant must be credited on appeal asamaiter of law, both make clear
that the rule being applied isthat of the Ninth Circuit. Further, both opinions areingpplicablein thiscase a

any rate because the plaintiff has not made the necessary threshold showing of improper reection of his

testimony.®

* The plaintiff asserts that the administrative law judge found the plaintiff only partially credible“based upon hissdective
reading of one piece of objective medical evidence: a 2004 stress test that was felt to be within normal limits” and
contends that the test at issue “was limited by shortness of breath and fatigue” and noted that his heart rate was
“‘blunted’ due to beta blockers.” Statement of Errors at 8 (italics omitted). He states that these findings “actually
buttress and support” his credibility by corroborating his testimony about fatigue and shortness of breath. Id. Frd,itis
incorrect to state that the administrative law judge based his negative credibility finding only on the stresstest. Itisclear

that the administrative law judge also relied in thisregard on the report of Dr. Hayes, who reviewed the plaintiff’s medical

records on behalf of the state Disability Determination Services. Record at 15. The report of the stress test doesnot Sate
that the test was “limited by shortness of breath and fatigue” but rather that the plaintiff “complained of shortness of

breath and fatigue” after the test was completed, id. a 217, asignificant difference. Counsd for the plaintiff wasunableto
explain at oral argument how a “blunted heart rate response,” id. at 218, is necessarily inconsistent with the testing
physician’s conclusion that “I would consider this a negative stress test,” id. She merely asserted that it was
inconsistent.

® To the extent that the plaintiff meansto rely on histestimony that “ heis discouraged ‘all thetime’ because*. . . It'svery
hard when you are used to making money and paying your bills, and then, al of asudden, you' ve got to turn around and
go livewith your parentsagain,” Statement of Errorsat 11, thereisno medical evidence in the record to support aclaim of

depression or other mental limitation.



The aminigrative law judge relied on Dr. Hayes report in rgecting some of the plaintiff’s
testimony about his symptoms and in determining the plaintiff’ sresdud functiona capacity. Record at 15
16. Hedated that “thereisno timely medica evidencethet contradicts’ Dr. Hayes opinion. 1d. at 15. Dr.
Hayes, who presumably reviewed the medical records available up to the date of hisreview, June 8, 2004,
id. at 275, gpproximately a year before the hearing, id. at 332, noted the negative stresstest, id. at 2609,
and dated “ RFC givescredit for limitations,” including shortness of breeth, chest pain after lifting, inability to
walk without stopping to catch hisbregth, dizzy spells, numbness of neck and congtantly feding tired,id. at
273. |1 do not find any medical evidence dated after Dr. Hayes report that contradicts hisfindings® The
adminigrative law judge was entitled to rely on that report.

The plaintiff dso argues that the adminigrative law judge committed reversble error in failing to
evauate the combined effect of hisobesity and his cardiovascular impairment when determining hisresdud
functiona capacity. Statement of Errors at 13-15. He assarts that the adminigtrative law judge “made a
gpecific finding that the plaintiff’s obesty results in Sgnificant vocationd restrictions’ but his opinion
“containsno further discussion regarding theimpact of the plaintiff’ sobesity on hiscardiovascular and rend
conditions, and it isimpossibleto discern which vocationd redrictions, if any, he atributed to the plaintiff’s
obesity.” Id. at 13.

The contention that the commissoner isrequired to attribute each of the physica limitations hefinds

to aparticular severe physica impairment or combination of impairmentsisanove oneand isnot supported

® At oral argument, counsel for the plaintiff asserted that there was medical evidence dated after Dr. Hayes' report that
contradicted hisfindings, specifically the records of the plaintiff’srenal failure for which he was hospitalized for two days,
which she characterized as“a clear indication of [the plaintiff’ 5] inability to engage in any activity.” Shedid not provide
any citation to the administrative record in support of this contention. Assuming that she meant to refer to the medical
records at pages 285-310 of the administrative record, the diagnosis at the time of that hospital admission wasrenal failure
dueto “exerting out in the hot sun while not really increasing his oral intake plus regular intake of hisdiuretics.” Record
(continued on next page)



by regulation or case law of which | am aware. Counsd for the plaintiff cited for the first time Socid
Security Ruling 95-5p in support of thiscontention. That Rulingisentitled “ Considering Allegationsof Pain
and Other Symptoms in Residud Functiona Cgpacity and Individudized Functiond Assessments and
Explaining Conclusons Reached.” Socid Security Ruling 95-5p, reprinted in West's Social Security
Reporting Service Rulings (Supp. 2006) at 104-05. TheRuling doesgtatethat “[tjhe RFC assessment . . .
must describe the relationship between the medicaly determinable impairment(s) and the conclusions
regarding functioning which have been derived from the evidence, and must include a discussion of why
reported daily activity limitations or regtrictions are or are not reasonably consistent with the medica and
other evidence” id., but that statement cannot reasonably be stretched to impose the requirement
advocated by the plaintiff. Theplaintiff aso asserts, also without citation to authority, that “[t]he combined
effects of obesity with cardiovascular impairments can be gregter than the effects of each of theimpairments
consdered separately,” id. at 14, but does not suggest how specific consideration of his obesity would
necessarily change the resdua functiond capacity assigned by the adminidrative law judge. Again, the
harmless error standard applies. The plaintiff dso states that

Socid Security rulings require assessment of the effect obesity has upon the

individud’ s ahility to perform routine movement and necessary physica activity

within the work environment and recognizes [9¢] that individuas with obesity

may have problems with the ability to sustain a function over time. In cases

involving obesity, fatigue may affect theindividua’ s physicd and mentd ahility to

sugtain work activity.

Id. at 14-15. He cites no authority for these assertions, but they are apparently based on Section 8 of

Socid Security Ruling 02- 1p, reprinted in West’ s Social Security Reporting Service Rulings(Supp. 2006)

at 308. The condition was fully resolved at the time of hisdischarge. Id. & 285. Thereisno senseinwhichthesefindings
necessarily contradict the limitations assessed by Dr. Hayes. 1d. at 268-75.



at 264-65. The sentence immediatdly following the sentences recited by the plaintiff states: “This may be
particularly true in cases involving deep gpnea” 1d. a 265. Thereisno diagnosis of deegp gpneain the
plantiff’smedica records. Inany event, thereisno indicationin therecord thet the adminigirative law judge
did not follow these guiddines. The limitations on lifting, climbing, stooping, knedling, crouching and
crawling, Record at 353-54, could bebased in the plaintiff’ sobesity asreadily asthey could be based in his
rend disease or cardiovascular condition. Indeed, they seem likely to be derived from a combination of
those conditions.”

Because the plaintiff’s statement of errors makes a brief referenceto his*mentd ability to sustain
work activity,” Statement of Errorsat 14-15, | asked counsd for the plaintiff & ord argument to identify the
medica evidence of mentd limitations in the record. Counsa mentioned in response the plaintiff’ sown
testimony and the report of adietician on February 17, 2003 that the plaintiff “isdiscouraged that he hasnot
hed any weight loss with some very podtive changes in edting habits” Record a 318. Nether the
plantiff’s own testimony nor the detician’s observation congtitutes the medica evidence necessary to
require the adminigrative law judge to consder menta limitations on the plaintiff’ s ability to work.

On the showing made, the plaintiff isnot entitled to remand based on the adminisrative law judge' s
consderation of his obesty.

Conclusion

" At oral argument, counsel for the plaintiff for the first time argued that the administrative law judge was required to
explain “what he meant by limited balancing,” and cited Social Security Ruling 96-9p in support of thisassertion. This
term does not appear in the administrative law judge’'s decision, Record at 12-18, and | can only assume that counsel
meant to refer to the administrative law judge’ s question to the vocational expert at hearing, in which he stated that the
plaintiff “could frequently balance,” id. at 353. Assuming that thisissueis properly beforethe court despiteitsomission
from the plaintiff’s statement of errors, that Ruling applies only to situations involving aresidual functional capacity
assessment for less than afull range of sedentary work. Social Security Ruling 96-9p, reprinted in West' sSocial Security
Reporting Service Rulings (Supp. 2006) at 152. The administrative law judgein this case assessed the plaintiff as having
aresidual functional capacity for light work. Record at 17.



For the foregoing reasons, | recommend that the commissioner’s decison be AFFIRMED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 6th day of December, 2006.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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